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84 CALIFORNIA LAW REVIEW 

being trained in adjoining fields, 10 or of giving an exhibition of jug- 
gling, 11 exceeds the license which the law gives him and becomes a 
trespasser as against the owner of the fee of the land over which 
the highway exists. If the learned court is correct in the opinion that 
the right to hunt is merely an incident to the right of navigation, why 
not also the right of fishing? Yet this latter right has always been 
regarded as a separate and distinct easement. Besides these suggestions 
based on analogy, there is direct authority to the point that the 
public has no right to hunt on public waters, if the land covered by 
them is held in private ownership. 12 

O. K. M. 

Warehouse Receipts: Effect of Transfer Order Endorsed on Non- 
Negotiable Receipts: Uniform Warehouse Receipts Act. — In view of the 
fact that it deals with a subject hitherto practically unconsidered in 
this State, the case of Callahan v. Marshall, 1 commends itself for a 
brief note. The essential points may be summarized as follows: Dur- 
ing the months of February and March, 1909, the defendant Marshall 
deposited quantities of wine with the plaintiff, a warehouse man, and 
took from him non-negotiable warehouse receipts. About April 1st, 
1909, the plaintiff sold out his entire interest in the warehouse business 
to the defendant Heise. Thereafter the plaintiff became the transferee 
by indorsement of the defendant Marshall's receipts. Defendant Heise 
never attorned to the plaintiff, who now joins him with defendant Mar- 
shall in a suit to gain possession of the wine. So far as appears from 
the report of the case, Heise interposed no affirmative defense. Held, 
that plaintiff's right to recover is not affected by the fact that the re- 
ceipts were non-negotiable, inasmuch as it appears that the intent of 
the transferor was that the transferee should have a right of possession 
in the property which they represented. Judgment allowed against 
both defendants. 

It may be worthy of notice that the court disregards the fact that 
there was no attornment by defendant Heise to the plaintiff, though this 
would have been essential at common law, to a change of possession by 
the transfer of warehouse receipts. 2 The same rule seems to have 
been adopted in the courts of those States which recognize strictly non- 
negotiable warehouse receipts. 3 No cases directly in point with Calla- 
han v. Marshall have ever been decided in California; those which we 



10 Hickman v. Maisey (1900), 1 Q. B. 752. 
"Blodgett v. City of Boston, 8 Allen 237, 240 (1864). 
"Sterling v. Jackson, 69 Mich. 488; 37 N. W. 845; 13 Am. St. R. 
40S (1888). 

1 126 Pac. 358 (Aug. 20, 1912). 

2 Williston on Sales, pp. 697-698, n. 11 and cases cited; and cf. id. p. 
103, n. 21. 

» Gill v. Frank, 12 Ore. 507; 53 Am. Rep. 378 (1885); Hallgarten v. 
Oldham, 135 Mass. 1 (1883). 
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find in the reports deal with warehouse receipts specifically stated to be 
negotiable. 4 But from the guarded language used by the court in the 
cases, it is reasonable to infer an appreciation on its part that different 
principles might have been involved, and different rules applied, had 
the receipts been non-negotiable. And certainly a close study of Sees. 
1858b and 1858d of the Civil Code would incline one to the conclusion 
that the legislature intended some distinctions to be drawn, but be 
that as it may, the court in the case under consideration practically dis- 
regards these sections, though the defendants strongly urged their con- 
sideration. 

The court does not notice the Warehouse Receipts Act of March 
19, 1909, 5 one section of which seems decisive of the main points in- 
volved in Callahan v. Marshall. This apparent omission, however, may 
very well be due to the possibility that the events which were the basis 
of the suit occurred before the Act went into effect, so that the case 
would not fall within its provisions. Whether or not this was the 
fact does not definitely appear, but in any event the statute may be 
profitably referred to here, as declarative of the law to be applied in the 
future. Sections 7, 8, and 9, e and especially Section 42, 7 are of particu- 
lar interest in connection with the present case. The essential provisions 
are as follows: "A person to whom a receipt has been transferred but 
not negotiated, acquires thereby, as against the transferor, the title to 
the goods. ... If the receipt is non-negotiable such person also 
acquires the right to notify the warehouseman of the transfer to him 
of such receipt, and thereby to acquire the direct obligation of the 
warehouseman to hold possession of the goods for him, according to 
the terms of the receipt." (Section 42.) 

In passing, it is worth while to notice the fact that the Warehouse Re- 
ceipts Act was formulated by the Commissioners on Uniform State Laws, 
and has already been adopted by the legislatures of more than twenty 
States. This seems indicative of a growing desire to eliminate the dif- 
ficulties arising from local variations in our commercial laws. 

J. U. C, Jr. 

Waters: Nature of Title of Irrigation Company Selling Perpetual 
Rights of the Use of Water. — Of more than ordinary interest are two 
recent decisions of the United States courts, 1 deciding questions of Cal- 



* Cavallaro v. Texas & Pac. Ry. Co., 110 Cal. 348; 52 Am. St. Rep. 
94; 42 Pac. 918 (1895); Garoutte v. Williamson, 108 Cal. 135; 41 Pac. 
35 (1895); Davis v. Russell, 52 Cal. 611; 28 Am. Rep. 647 (1878); Amann 
v. Lowell, 66 Cal. 306; 5 Pac. 363 (1885); Bishop v. Fulkerth, 68 Cal. 
610; 10 Pac. 122 (1886). 

5 Statutes, 1909, p. 437. 

6 Id. p. 439. 

7 Id. p. 445. 

1 San Joaquin etc. Irrigation Co. v. Stanislaus Co., 191 Fed. 875 
Circuit Court N. D. Cal., Sept. 1911); Imperial Water Co. No. 5 v. 
Holabird, 197 Fed. 4 (Circuit Court of App., 9th Cir., May, 1912). 



